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Item 13.a of the Provisional Agenda:

Reflection on the experience gained in implementing the referral option of the Representative List of the Intangible Cultural Heritage of Humanity
	Summary

At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the ‘experience gained in implementing the referral option of the Representative List of the Intangible Cultural Heritage of Humanity’. The present document offers elements to inform such a reflection.
Decision required: paragraph 16


1. At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the ‘experience gained in implementing the referral option of the Representative List of the Intangible Cultural Heritage of Humanity’ and that the Committee ‘report on it to the next session of the General Assembly’ (Resolution 4.GA 5). That referral option was introduced in the amendments to the Operational Directives adopted by the General Assembly in its third session in June 2010 (Resolution 3.GA 5) and has therefore been applied in two successive cycles (2011 and 2012).
2. In its report to the Committee on its evaluation of nominations to the Representative List (Document ITH/12/7.COM/11), the 2012 Subsidiary Body provides a brief history of how the referral option came to be part of the Operational Directives. According to paragraph 37 of the Operational Directives, ‘If the Committee decides that an element should not be inscribed on the Representative List of the Intangible Cultural Heritage of Humanity, the nomination may not be resubmitted to the Committee for inscription on this List, before four years have passed.’ Regretting that a simple insufficiency of information within a nomination should set this four-year prohibition into motion, the first Subsidiary Body in 2009 therefore proposed a provision that would allow the Committee to defer its decision and not be compelled to decide that an element should not be inscribed.
3. As the 2012 Subsidiary Body explains in its report, the provision underwent a certain evolution between the time it was proposed by the 2009 Subsidiary Body and the time it was adopted by the third session of the General Assembly in 2010. States Parties agreed, first in the Committee, then in an open-ended working group and finally in the General Assembly, that it was preferable to speak not of deferring the Committee’s decision, but rather of ‘referring’ the nomination to the submitting State(s) for additional information, and it was this language that was adopted by the General Assembly (Resolution 3.GA 5).
4. The 2011 Subsidiary Body and sixth session of the Committee were able to utilize this referral option for the first time. Of 49 nominations to the Representative List that it evaluated, the Subsidiary Body recommended that 26 be referred to the submitting State; one additional file was the subject of a split decision, either to inscribe or to refer. Seven of the referred files were withdrawn by the submitting State prior to the sixth session of the Committee; the file that had been subject of the split recommendation was inscribed, and one additional file that had been subject of a recommendation not to inscribe was instead referred, resulting in a total of 20 files referred by the Committee (ITH/11/6.COM/CONF.206/Decisions). Of these 20 files, 12 were referred because of a single criterion – most often, criterion R.5 – and 8 were referred because additional information was required concerning multiple criteria.
5. At its sixth session in 2011, the Committee extensively debated the question of what would be re-examined in the case of a referred file that was subsequently revised and resubmitted. In its report to the Committee, the 2011 Subsidiary Body had recommended ‘that in the case of nominations that are referred to the submitting State and resubmitted for a subsequent cycle, the subsequent examination would normally focus on the criteria for which information was insufficient at this time’ (Document ITH/11/6.COM/CONF.206/13), and each referral decision specified that the submitting State should provide the additional information specified with regard to the criterion or criteria that were not satisfied. The Subsidiary Body pointed out that ‘the submitting State may, of course, take the opportunity to update or revise other sections of the nomination file than those that were deemed incomplete in 2011’ and that in such a case, ‘the resubmission would then be subject to examination de novo’ (ibid.).
6. During its 2011 debates on this question, the Committee was concerned with finding a judicious balance between the need to provide continuity from one cycle to the next – particularly with regard to a single State Party and a resubmitted nomination – and the fact that the Committee’s standards of examination are continually evolving as it gains experience in applying the criteria for inscription. In its general decision on the Representative List, the Committee therefore found that ‘recommendations by the previous Subsidiary Bodies should be taken into consideration as much as possible at the time of evaluation of nomination files upon their resubmission in the future’ (Decision 6.COM 13) – a consideration that applies to resubmitted files whether they result from a referral or from a withdrawal (see below). With specific reference to referral, the Committee decided that ‘referred files will be evaluated and examined by the Subsidiary Body and the Committee only with respect to the unsatisfied criteria in a subsequent cycle, it being understood that the paragraphs concerning the satisfied criteria might remain unchanged’ (Decision 6.COM 13).
7. The 2012 Subsidiary Body was not the first to be presented with this dilemma of what to evaluate for a resubmitted file. Indeed, since the 2009 cycle, submitting States had frequently exercised their right to withdraw a nomination (paragraph 24 of the Operational Directives) after the Subsidiary Body had recommended the element not be inscribed; the submitting State often proceeded to resubmit the file in a subsequent cycle. To date, the Committee has never taken a decision not to inscribe an element on the Representative List. All nominations that had received the Subsidiary Body’s recommendation not to inscribe the element were instead withdrawn before reaching the Committee (with the exceptions of a 2010 file that was inscribed and a 2011 file that was finally referred rather than not inscribed). Of these withdrawn files, a substantial number were subsequently resubmitted. The Subsidiary Body evaluated eight such resubmissions in 2010 and another eight in 2011. Although no such resubmissions after withdrawal were evaluated in 2012, there are three such files in the 2013 cycle and four backlog files that were resubmitted after having been withdrawn in the face of a recommendation by the Subsidiary Body not to inscribe the element.
8. It is worth noting that the Committee has taken six decisions not to inscribe an element on the Urgent Safeguarding List, all in 2011, where the four-year prohibition of paragraph 37 does not apply and States may resubmit in a subsequent cycle; one such file has been resubmitted for the 2013 cycle. The question of what should be re-evaluated and re-examined in the case of resubmitted files is thus not limited to the situation of referred Representative List files, but also concerns nominations to the Urgent Safeguarding List and withdrawn nominations to the Representative List.
9. As the 2012 Subsidiary Body explains in its report, it evaluated five nominations that had been resubmitted after having been referred in 2011. In two cases, the files were essentially unchanged except for the criteria that had been found deficient in 2011; in one case the 2012 Body was satisfied with the additional information presented by the State Party and recommends inscription at this time; in the other case the resubmitted nomination again lacked essential information and the Subsidiary Body recommends a second referral. For the other three files, the States undertook extensive revisions, including adapting the nomination to the new 2012 edition of Form ICH-02. Despite these extensive revisions, the Subsidiary Body did not re-evaluate the criteria that had been deemed satisfied in 2011, although in some cases it remained less than enthusiastic about the quality and sufficiency of the information provided. As it points out in its report, the necessity to maintain consistency with the previous recommendations of the 2011 Subsidiary Body and decisions of the sixth session of the Committee may indeed result in discrepant treatment of a resubmitted nomination vis-à-vis other nominations newly submitted in the 2012 cycle to which a different standard of evaluation may be applied. Balancing respect for precedent, on the one hand, against the principle of equity among nominations examined within a single cycle, on the other hand, may prove increasingly difficult for future Subsidiary Bodies and Committees.
10. Like its predecessor in 2011, the 2012 Subsidiary Body also faced the problem of distinguishing between a recommendation to refer a nomination to the submitting State for additional information and a recommendation that the element not be inscribed. Recall that the genesis of the referral option was, at least in part, the 2009 Subsidiary Body’s sense that ‘the recommendation not to inscribe the nominated element sometimes rested on a technicality or the lack of specific information’ (Document ITH/09/4.COM/CONF.209/INF.6). As the 2011 Subsidiary Body explained at greater length, ‘in most cases, the Subsidiary Body and Committee cannot conclude that a criterion is not satisfied, but can only conclude that the submitting State has not demonstrated adequately that the criterion is satisfied and that further information is therefore required’ (Document ITH/11/6.COM/CONF.206/13). Yet both the 2011 and 2012 Subsidiary Bodies encountered instances in which they concluded that a recommendation not to inscribe was warranted, in some cases because of dissatisfaction with specific information that was contained within the nomination but in most cases because of what was missing.
11. As the 2012 Subsidiary Body explains in its report, this was not a simple question of the quantity of information that was lacking or the number of criteria that were deficient. The data show that in 2011, there were three files where referral was recommended on four of the five criteria, and two files where referral was recommended on all five criteria. In 2012, there were two files where referral was recommended on four criteria and another two where it was recommended on three criteria (Document ITH/12/7.COM/11). As the Subsidiary Body notes, the question arises as to ‘where the line lies between a recommendation to refer and a recommendation not to inscribe’ (ibid.). The seventh session of the Committee will perhaps have confronted this question in its examination of nominations for inscription on the Representative List (item 11 of its agenda) before the present item comes up for discussion.
12. The Operational Directives impose the same standard of proof for nominations to the Representative List and the Urgent Safeguarding List: the submitting State Party is ‘requested to demonstrate that an element proposed for inscription […] satisfies all of the following criteria’ (paragraph 1 for the Urgent Safeguarding List, paragraph 2 for the Representative List). However, a comparison with the recommendations of the Consultative Body for the Urgent Safeguarding List shows that information that might be deemed to be unsatisfactory in the case of the Urgent Safeguarding List, and therefore warranting a recommendation not to inscribe the element, might be found simply to be incomplete in the case of the Representative List, and therefore warranting a recommendation to refer the nomination for additional information. The Committee may wish to debate whether it is advisable to apply two different standards of evaluation to the two mechanisms, or whether it would be preferable to restrict the referral option to technicalities and very specific deficiencies, as originally proposed by the 2009 Subsidiary Body.
13. The 2012 Subsidiary Body also poses the question to the Committee: ‘would it be desirable to limit the number of times the Committee may refer the same nomination?’ (Document ITH/12/7.COM/11.) As it explains in its report, some members were of the opinion that a State that had received indications from the Subsidiary Body and Committee about the additional information that was required to evaluate if the criteria was satisfied but was not able to provide such information should not be eligible to receive a second decision to refer the nomination. Others were of the opinion that the sufficiency of proof required was inevitably a question of judgement and appreciation, and a second decision to refer could not a priori be excluded. The Committee may wish to consider whether successive decisions to refer the same nomination are to be permitted or excluded.
14. The Committee may also wish to debate whether the prohibition on resubmission of a nomination to the Representative List until four years have passed, if the Committee has decided not to inscribe an element (paragraph 37 of the Operational Directives), continues to serve a useful purpose. The justification for that provision – which applies only to nominations to the Representative List – was that it would preclude States Parties from submitting, year after year, the same nomination that had failed to convince one Committee. The waiting period of four years was calculated as the time needed for 24 new States Members to be seated, at which time the new Committee might see the circumstances in a different light than had its predecessor. However, as noted above, the possibility for a State Party to withdraw a nomination that has received an unfavourable recommendation from the Subsidiary Body, prior to the time the Committee is asked to examine it (paragraph 24 of the Operational Directives), obviates the justification for the waiting period. At the same time, the realities of limited resources and capacity have led the General Assembly to accept the idea of limiting the number of files that can be treated in a given cycle. This limitation therefore serves as a natural brake on any tendency that might arise to resubmit a nomination several times without having remedied its shortcomings.
15. In sum, the Committee is asked to reflect upon the experience gained since 2010 in applying the referral option. It may be that certain of the conditions that inspired the 2009 Subsidiary Body to propose such an option are no longer operable, such as the four-year prohibition. The Subsidiary Body and Committee have encountered certain difficulties in evaluating and examining resubmitted files over the course of recent cycles – whether they resulted from a Committee decision to refer the nomination to the submitting State for additional information, or from the submitting State’s voluntary decision to withdraw a nomination that had received a recommendation not to inscribe the element. The Committee may wish to consider whether that task is made more complicated by the existence of multiple procedures that potentially lead to different results with regard to the Urgent Safeguarding List and Representative List, or that potentially lead to discrepant treatment among nominations within a single cycle. If the Committee should wish to propose revisions in the Operational Directives, it could request that the Secretariat suggest such revisions for its eighth session in 2013, so that they could be brought before the fifth session of the General Assembly in 2014.
16. The Committee may wish to adopt the following decision:

DRAFT DECISION 7.COM 13.a
The Committee,

1. Having examined Document ITH/12/7.COM/13.a,

2. Recalling paragraphs 35 to 37 of the Operational Directives,

3. Further recalling Resolution 4.GA 5,
4. Noting the experience gained since 2010 in implementing the referral option for nominations to the Representative List of the Intangible Cultural Heritage of Humanity,
5. [Option A] Decides to continue its reflection on the experience gained in implementing the referral option at its eighth session and invites the Subsidiary Body to address this topic in its 2013 report to the Committee.
[Option B] Decides to examine draft amendments to the Operational Directives on this topic at its eighth session and requests the Secretariat to propose such draft amendments for its consideration, reflecting its debates during the present session.

